STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF FI NANCI AL
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COVPENSATI ON,

Petiti oner,
VS. Case No. 03-1332
H H HUDSON & SONS, | NC.,

Respondent .

N N N N N N N N N N N N

RECOVMVENDED CRDER

A formal hearing was conducted in this case on
Sept enber 23, 2003, in Ccala, Florida, before Suzanne F. Hood,
Adm ni strative Law Judge with the Division of Adm nistrative
Heari ngs.

APPEARANCES

For Petitioner: FEric Lloyd, Esquire
Departnment of Financial Services
200 East Gai nes Street
Tal | ahassee, Florida 32399-4229

For Respondent: Larry Collins, Esquire
202 South Magnolia, Suite 3
Ccal a, Florida 34474

STATEMENT OF THE | SSUE

The issue is whether Respondent is subject to assessed
penalties as set forth in the Arended Stop Wrk and Penalty

Assessnment Order dated March 11, 2003.



PRELI M NARY STATEMENT

On March 11, 2003, Petitioner Departnent of Financial
Services, Division of Wirkers' Conpensation (Petitioner), issued
an Amended Stop Wirk and Penalty Assessnment Order. The Order
directed Respondent H H Hudson & Sons, Inc. (Respondent), to
cease and desist fromall business operations until it conplied
with the workers' conpensation |aw, including the paynent of the
total assessed penalty in the amount of $434, 545.57.

On March 25, 2003, Respondent filed a Petition for Forma
Adm ni strative Hearings. Petitioner referred the Petition to
the Division of Adm nistrative Hearings on April 15, 200S3.

A Notice of Hearing dated April 22, 2003, schedul ed the
hearing for June 18, 2003.

On June 5, 2003, Respondent filed a Mdtion and Menorandum
for Protective Order. On June 11, 2003, Petitioner filed
Di vision's Conbi ned Motion to Conpel Discovery, to Extend Tine
for Responding to the Order of Pre-Hearing Instructions, and for
Expedi t ed Ruling.

The undersi gned heard oral argunent on the pending notions
in a tel ephone conference on June 11, 2003. At the conclusion
of the conference, the undersigned reserved ruling on the
noti ons based on representations by the parties that they could

resol ve the discovery dispute.



On June 12, 2003, Petitioner filed a Mtion for
Conti nuance. After a tel ephone conference on June 16, 2003, the
undersi gned i ssued an Order Granting Conti nuance and
Re- Schedul ing Hearing to be heard on July 18, 2003.

On July 17, 2003, Petitioner filed an unopposed Mtion for
Conti nuance due to a nedical energency affecting Petitioner's
counsel . The undersigned issued an Order Granting Continuance
dated July 21, 200S3.

A Notice of Hearing dated August 7, 2003, schedul ed the
heari ng for Septenber 23, 2003.

During the hearing, Petitioner presented the testinony of
one witness and of fered one conposite exhibit that was accepted
into the record as evidence. Respondent did not present any
Wi tnesses or offer any exhibits. The parties agreed that al
pendi ng di scovery notions were noot .

The Transcript of the proceeding was filed on Cctober 7,
2003. Petitioner filed a Proposed Recommended Order on
Novenber 5, 2003. As of the date of the issuance of this
Recommended Order, Respondent had not filed a proposed findings
of facts and conclusions of |aw

Al references are to Florida Statutes (2002) except as

ot herw se not ed.



FI NDI NGS OF FACT

1. Petitioner is the agency charged with enforcing
statutory requirenents that enployers secure the paynent of
wor kers' conpensation for their enpl oyees.

2. Respondent is a Florida corporation, Federal Enployer
| dentification No. 592489849, |ocated in Ocala, Florida, that
provi des |livestock transportation services.

3. Henry Hayes Hudson, |11, is Respondent's president.
Mart ha Hudson is Respondent's vice president. Henry and Martha
Hudson are Respondent's only officers and sharehol ders.

4. On or about March 3, 2003, Petitioner received a
conpl aint alleging that Respondent did not carry workers'
conpensati on coverage. That sane day, Petitioner's
i nvestigator, WIIiam Pangrass, conducted a conpliance
i nspection at Respondent's principal place of business, 5879
West County Road 326, Ccal a, Florida.

5. During the investigation, M. Pangrass interviewed
Mart ha Hudson and Respondent's bookkeeper, Kelly Hadsock. The
i nvestigation reveal ed that Respondent had no proof of workers'
conpensation for the prior three years.

6. Petitioner personally served Respondent with a Stop
Wrk and Penalty Assessnent Order, No. 03-191-D1, on March 3,
2003. The Order required Respondent to cease all business

activities. The Order al so assessed the m ni mum statutory



penalty in the amount of $100.00 under Section 440.107(5) and
$1, 000. 00 under Section 440.107(7)(b). Martha Hudson refused to
sign the Order.

7. Next, Petitioner personally served a Request for
Busi ness Omner Affidavit and Production of Business Records on
March 3, 2003. Martha Hudson also refused to sign this
docunent .

8. Respondent subsequently provided Petitioner with copies
of its payroll records. The records included Respondent's
payroll from March 3, 2000, through March 3, 2003. For all or
part of that period, Respondent enployed 52 individuals.
Petitioner used the payroll records to calculate the penalty
assessnent for the three-year period of tine that Respondent did
not provide its enployees with workers' conpensati on.

9. On March 11, 2003, Petitioner issued the Amended Stop
Wrk and Penalty Assessment Order, No. 03-191-D1-2. The Anended
Order required Respondent to cease all business operations and
to pay a penalty in the amunt of $109, 500. 00, pursuant to
Section 440.107(5), and a penalty in the anount of $325, 045.57,
pursuant to Section 440.107(7)(a). The total assessed penalty
was $434, 545. 57.

10. In a tel ephone conference on July 11, 2003, the
parties stipulated that Respondent had no workers' conpensation

coverage for the period of tine at issue here. They also



stipulated that the only renai ning issue involved the accuracy
of the assessed penalty.

11. During the hearing, Petitioner presented conpetent
evi dence to support the accuracy of the assessed penalty. More
i nportantly, Respondent stipulated to the accuracy of the
assessed penal ty.

CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng pursuant to Sections 120.569 and 120.57(1), Florida
Statutes (2003).

13. Petitioner nmust prove by a preponderance of the
evi dence that Respondent failed to provide its Florida enpl oyees
wi th workers' conpensation insurance and that the penalties

assessed are correct. See Departnent of Enpl oynent and Labor

Security, Division O Wrkers' Conpensation v. Eastern Personnel

Services, Inc., DLES Case No. 99-275, (Final Oder, Cctober 12,

1999), adopting in toto Case No. 99-2048 (DOAH Cctober 12, 1999)

(Al 't hough vi ol ati ons of Chapter 440 can result in a substanti al
fine, which may even render an enpl oyer insolvent, the enpl oyer
nonet hel ess does not have a license or property interest at
stake so as to raise the standard of proof to clear and

convi nci ng evi dence.)



14.

15.

16.

Section 440.015 states as follows in relevant part:

440.015 Legislative intent.--1t is the
intent of the Legislature that the Wrkers'
Conpensation Law be interpreted so as to
assure the quick and efficient delivery of
di sability and nedical benefits to an
injured worker and to facilitate the
worker's return to gainful reenploynent at a
reasonabl e cost to the enpl oyer.

Section 440.03 states as foll ows:

440.03 Application. --Every enpl oyer and
enpl oyee as defined in s. 440.02 shall be
bound by the provisions of this chapter.

Section 440.02 states as follows in pertinent

(15)(a) "Enpl oyee" means any person
engaged in any enpl oynent under any
appoi ntnment or contract of hire or
apprenticeship, express or inplied, oral or
written, whether lawfully or unlawful |y
enpl oyed, and includes, but is not [imted
to, aliens and m nors.

* % %
(16) "Enployer" neans . . . every person
carrying on any enpl oynent.
* * %

(17)(a) "Enploynment," subject to the
ot her provisions of this chapter, neans any
service performed by an enpl oyee for the
person enpl oyi ng hi mor her.

(b) "Enploynment” includes:

* * %

2. Al private enploynent in which four
or nore enpl oyees are enployed by the sane
enpl oyer.

part:



17. Section 440.10(1)(a) states as follows in rel evant
part:

(1) (a) Every enployer comng within the
provi sions of this chapter shall be liable
for, and shall secure, the paynent to his or
her enpl oyees, or any physi cian, surgeon, or
phar maci st provi di ng services under the
provi sions of s. 440.13, of the conpensation
payabl e under ss. 440.13, 440.15, and
440. 16.

18. Section 440.38 requires enployers to secure paynent of
conpensation for their enployees. The statute allows enpl oyers
to insure the paynent of such conpensation through an insurance
carrier or by acting as a self-insurer. See Section 440.38(1).

19. The Legislature has determ ned that "the failure of an
enpl oyer to conply with the workers' conpensati on coverage
requirenents . . . poses an i medi ate danger to public health,
safety, and welfare."” Section 440.107(1). Petitioner has the
duty of enforcing the enployer's conpliance with the
requi renments of the workers' conpensation | aw
Section 440.107(1).

20. Section 440.107(5) states as foll ows:

(5) \Wenever the departnent determ nes
that an enpl oyer who is required to secure
the paynment to his or her enployees of the
conpensation provided for by this chapter
has failed to do so, such failure shall be
deened an i nmedi ate serious danger to public
heal th, safety, or welfare sufficient to
justify service by the departnent of a stop-

wor k order on the enployer, requiring the
cessation of all business operation at the



pl ace of enploynment or job site. . . . The
order shall take effect upon the date of
servi ce upon the enployer, unless the

enpl oyer provi des evidence satisfactory to
the division of having secured any necessary
i nsurance or self-insurance and pays a civil
penalty to the division, to be deposited by
the departnment into the Wrkers'
Conpensati on Adm nistration Trust Fund, in
t he anpbunt of $100 per day for each day the
enpl oyer was not in conpliance

with this chapter

21. Section 440.107(7) states as follows in pertinent
part:

(7) In addition to any penalty, stop-work
order, or injunction, the departnent shal
assess agai nst any enpl oyer, who has fail ed
to secure the paynment of conpensation as
required by this chapter, a penalty in the
fol | owi ng anmount :

(a) An ambunt equal to at |east the
anount that the enployer would have paid or
up to twi ce the anount the enpl oyer woul d
have paid during periods it illegally failed
to secure paynent of conpensation in the
precedi ng 3-year period based on the
enpl oyer's payroll during the preceding
3-year period; or

(b) One thousand dollars, whichever is
greater.

Any penalty assessed under this subsection
is due within 30 days after the date on

whi ch the enployer is notified, except that,
if the departnment has posted a stop-work
order or obtained injunctive relief against
t he enpl oyer, paynment is due, in addition to
those conditions set forth in this section,
as a condition to relief froma stop-work
order or an injunction. Interest shal
accrue on anmount not paid when due at the
rate of 1 percent per nonth. The division



shal |l adopt rules to adm nister this
section.

22. In this case, the preponderance of the evidence
i ndi cates that Respondent was an enpl oyer for each day of the
peri od between March 3, 2000, and March 3, 2003. The evi dence
al so indicates that Respondent did not have workers'
conpensation insurance in place during this period of tine.
Therefore, Respondent failed to abide by the coverage
requi renent of the workers' conpensation |aw.

23. Respondent owes $109, 500. 00 under Section 440.107(5)
and $325, 045.57 under Section 440.107(7). The total assessed
penalty in the amount of $434,545.57 is the mninum statutory
penal ty based upon Respondent's payroll.

24. During the hearing, Respondent did not dispute the
facts showi ng that it had not conplied with Sections 440.10(1)
and 440.38 or the penalty assessed pursuant to Sections
440. 107(5) and 440.107(7). |Instead, Respondent took the
opportunity to preserve constitutional argunments on the record
because an Adm nistrative Law Judge does not have jurisdiction

over constitutional issues. See Communi cati ons Wrkers Loca

3170 v. Gty of Gainesville, 697 So. 2d 167, 170 (Fla. 1st

DCA 1997).
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMMENDED:

That Petitioner enter a final order affirm ng the Anended
Stop Wrk Penalty Assessnent Order and directing Respondent to
pay a penalty in the amount of $434,545.57.

DONE AND ENTERED this 10th day of Novenber, 2003, in

Tal | ahassee, Leon County, Florida.

Siporra=s. Moo

SUZANNE F. HOOD

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 10th day of Novenber, 2003.

COPI ES FURNI SHED

Larry Collins, Esquire
202 South Magnolia, Suite 3
Ccala, Florida 34474

Eric Lloyd, Esquire

Depart nment of Financial Services
200 East Gaines Street

Tal | ahassee, Florida 32399-4229
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Honor abl e Tom Gal | agher

Chi ef Financial Oficer
Department of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Mar k Casteel, General Counsel
Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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